Informative Note

To the Draft Law on Prevention and Combating Discrimination

The principle of non-discrimination is an important pillar of the communitarian social policy, and the equality of chances represents the framework necessary for the implementation of social policy at national and European level. It is absolutely necessary for a democratic society to have norms that stipulate efficient guarantees against discrimination and discriminatory practices.   

Combating discrimination is an indispensable part of the process of promotion of absolute equality of all persons. International law in the field of human rights ensures both the right to equality and the right not to be discriminated on the ground of specifically enumerated criteria. For instance, the Universal Declaration of Human Rights, International Pact on Civil and Political Rights, International Pact on Economic, Social and Cultural Rights and European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), include provisions in the field of non-discrimination. These legal tools have internationalized the issue of human rights protection, which has gradually become one of the most important concerns. 

Moreover, the principle of non-discrimination derives from the standards provided by the European law, namely the Directive of the European Union Council No. 2000/78/EC of 27 November 2000, on establishing a general framework for an equal treatment in employment and occupation and the Directive of European Union Council No. 97/80/EC of 15 December 1997 on the Burden of Proof in Cases of Sex Discrimination (“Directive on the Burden of Proof”). These Directives appeared following the adoption of Amsterdam Treaty of 10 November 1997, whose article 13 granted new powers to the European community in the field of combating discrimination based on sex, racial or ethnical origin, religion, beliefs and sexual orientation. 

As of 2000, in EU member states, besides the provisions intended to ensure the equality of treatment between women and men, an non-discriminatory legislation has been applied in order to ensure the minimum levels of equality of treatment and protection of all the citizens who live and work in Europe. These provisions guarantee the application of an equal treatment for every person, irrespective of racial or ethnic origin, religion, beliefs, disability, sexual orientation, age, etc. The equality of treatment refers to numerous spheres, such as: education, medical assistance, and access to goods and services. 

The existence of guarantees against discrimination and discriminating practices are absolutely necessary in a democratic society. The ratification of a series of international conventions by the Republic of Moldova, obliges our state to execute the assumed commitments, by an effective implementation of their provisions and by adopting proper policies on the elimination of the phenomenon of discrimination from the society. 

There is not a separate legal act on the elimination of discrimination in the Republic of Moldova. The national legal framework contains provisions included in various legal acts that prohibit discrimination on the grounds of race, nationality, ethnicity, language, religion, social origin, opinion, sex, political affiliation, wealth or any other criterion, which aims to exclude or restrict the recognition and the exercise, under equal terms, of human rights and fundamental freedoms or of legally recognized rights in political, economic, social, cultural and any other sphere of public life.  

Despite the numerous provisions in the field of non-discrimination, there is no a generalized law in this field at the national level, as well as a judicial practice in matters related to discrimination. Some European states have passed separate laws on prevention of discrimination (e.g. Romania, Ireland, Finland, Norway, Greece, etc.)  
The Republic of Moldova’s aspirations towards the European integration request the adjustment of the national legislation to the international one. In this regard, the Ministry of Justice has developed the draft Law on Prevention and Combating Discrimination. The proposed draft law aims at strengthening the existent norms in the field of non-discrimination. 
Thus, the draft Law on Prevention and Combating Discrimination comprises four chapters, as follows: General Provisions, Special Provisions, Institutional Framework for Preventing Discrimination, Liability for Discriminatory Actions. 

The first chapter of the draft describes the scope of the law, that is the prevention and combating of discrimination on the grounds of race, nationality, ethnicity, language, religion, colour, sex, age, health status, disability, sexual orientation, political view, civil status, belonging to a category of vulnerable group, as well as any other criterion. Moreover, the objective of this law is also to define the notion of discrimination (direct and indirect discrimination) and other terms, such as harassment, instigation to discrimination, victimization, positive measures etc, whose definitions could not be found in the existing legislation.
Although the list of all the criteria set forth in article 1 is much more numerous that that set forth in article 16 of the Constitution of the Republic of Moldova, it is worth mentioning that they were included into the draft law taking into consideration the European Court practice. Thus, article 14 of the European Convention on Human Rights enumerates 13 grounds of discrimination and points out that this enumeration can also include another criterion that can result “from any other situation”, thus this list is an indicative and not a restrictive one.  

Moreover, the Protocol No. 12 to the Convention provides that the exercise of any legal rights shall be ensured without any discrimination based on sex, race, color, language, religion, political or any other views, national or social origin, belonging to a national minority, wealth, birth or any other situation. The ratification of this document is one of our state’s priorities in the context of its active participation in the process of promoting and guaranteeing democratic values.  
Moreover, in compliance with article 4, paragraph (2) and article 8 of the Constitution of the Republic of Moldova, in case of disagreements between the international law and the national law in the field of human rights, as well as in the field of preventing and combating discrimination, international provisions our state is a party to, are directly applied. 
The provisions of this draft (article 6) stipulate that not all differentiated treatments are considered as discrimination. European law, including the ECHR jurisprudence, established a standard to evaluate whether differentiated treatment is or is not discrimination.  A difference in treatment shall be discriminatory only when it is not based on reasonable and objective criteria. To be justified, the differentiated treatment shall pursue a legal purpose and there shall be a reasonable relation of proportionality between the used means and the pursued aim. 

Article 4 regulates serious forms of discrimination, namely supporting discrimination via mass-media, as well as posting discriminating messages or symbols in public places, promoting discrimination by the  public administration authorities, and the article 5 regulates the elimination of discrimination by establishing special positive measures, mediation etc. 
The second chapter of the project regulates the prevention and combating of discrimination in different spheres of activity. Thus, any distinction, exclusion or preference which has the effect to limit the person’s employment shall be prohibited. The suggested norms are intended to complete and specify the norms that already exist in the Labour Code. The following employer’s actions shall be considered as discriminatory: placing employment advertisements with requirements that favour certain persons; groundless refusal to hire; unequal remuneration for work of equal value; victimization; harassment based on any grounds, etc.  To ensure the observance of principle of non-discrimination at workplace, the employer shall display the main norms necessary to ensure this principle in places available to the public. Moreover, the employer shall cooperate with employees to establish an interior order that would prevent and exclude cases of workplace discrimination (art. 9).
The draft law prohibits discrimination in access to goods and services available to the public (e.g. medical assistance, banking, transportation, social protection services, etc). 

Another right protected by constitutional norms, is the right to education. UNESCO Convention against Discrimination in Education, ECHR, as well as other international acts, obliges states to ensure equality in access to education. Prohibition of any form of discrimination in education is also provided in this draft law (article 11).
Prohibition of discrimination in the most important spheres, including the right to work, education, health care and services available to the public is also set forth in the Recommendation No. 7 of the ECRI on Combating Racism and Racial Discrimination of 13 December 2002.   

The third chapter of this draft law regulates the institutional framework. Thus, given the parliamentary lawyers’ activity, whose purpose is to ensure the observance of constitutional human rights and freedoms by the public central and local authorities, institutions, organizations and enterprises, irrespective of their type of ownership, public association and high officials of any level, it was decided to vest them with duties to protect persons against discrimination and to ensure the equality of chances. The finding out of the existence or inexistence of the act of discrimination is initiated by the parliamentary lawyers at their initiative or upon the request of the person who consider himself/herself as victim of discrimination. 
  
Following the examination of the complaint, the parliamentary lawyer shall present to the person against whom the complaint was filed a notice that will contain recommendations on elimination of discriminatory actions and will inform the person who submitted the complaint about it. 

The parliamentary lawyer is also entitled to take the following measures: to address to the Law Court with a request to defend the rights of the person who is presumed to be victim of discrimination; to send to the competent bodies a request to initiate a disciplinary or penal proceeding against the high official who committed discriminating acts. 

To prevent discrimination, parliamentary lawyers contribute to raising public awareness regarding the elimination of all forms of discrimination, based on democratic values, and send to local and central public authorities general objections and suggestions regarding the prevention and combating  discrimination, and improving the conduct towards the persons who fall under the incidence of the legal provisions in this field.

To promote the policy on prevention and combating discrimination, the draft law proposes the creation of a Governmental Committee.  The Governmental Committee shall perform the following duties: ensures the development and promotion of the policy on protection against discrimination; initiates proposals for the amendment of the current legislation in the field of prevention and combating discrimination; sends to public administration its general objections and suggestions on prevention and combating discrimination, etc.(article 21).This regulation will give civil society the opportunity to get involved on the elimination of this negative scourge. 
To ensure the observance of the principle of non-discrimination, the guilty person bears criminal, administrative, civil and disciplinary liability. The person who considers himself/herself a victim of discrimination is entitled to submit an action to the Law Court and to request: proving the violation of his/her rights; prohibition of continuous violation of his/her rights; repair of the caused moral and material damage; declaring void the document that led to discrimination.

As to criminal liability, we tend to mention that in order to extend the circle of the situations when the principle of non-discrimination can be violated, the draft Law on Amendment and Completion of the Criminal Code of the Republic of Moldova, which actually amends the provisions of articles 176, 346 etc, was developed. This draft was approved by the Government Decision No. 1459 of 24 December 2007, and is currently examined by the Parliament. 
The protection of the victim of discrimination shall be done by distributing the burden of proof. Due to the fact that it is difficult to prove an act of discrimination, the affected persons are asked only to describe the facts, from which discrimination presumably occurred. Thus, under the article 24 of the draft, the accused bears the obligation to prove the absence of discrimination.

As to the financing of the law, article 27 of the draft provides that the activities for the implementation of this law are financed by the state budget, by the budget of administrative-territorial units, within the financial means annually set and other sources allowed by Law. 

Given the above mentioned facts, the proposed draft law pursues to strengthen the existing legal framework and to adjust it to international norms in order to promote the equality of all the persons. 
